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Abstract

Recent developments in intellectual property law have paved the way for the commercial
patenting of the human genome from the perspective of a public good. Through a comparative
approach examining advanced legal systems in Common Law and the U.S. patent law, and by
analogizing from pivotal U.S. Supreme Court rulings such as the landmark case of Diamond v.
Chakrabarty, the patentability of human life forms and their genome has been established—with
the exception of unpatentable human organisms, such as embryos, human body parts, and human
genetic resources. This leads to the limitation and infringement of individuals' rights concerning
their own genetic materials. In light of new and enforceable approaches, the patentability of this
technology for human genetic resources—considering the common heritage of mankind and the
interests of human society—and its commercialization as a public good have been brought to
mind. Prior to the arguments presented by the Association for Molecular Pathology in the famous
Myriad ruling, which also curtailed the patentability of human genes, the aforementioned decision
led to the proliferation of gene patents and the growth of the global biotechnology market. While
the debate over the patenting of human genetic materials and individual rights continues, DNA
collection companies and human genetic resource repositories routinely use their customers'
genetic materials for multi-million-dollar pharmaceutical research. This research scrutinizes the
legal and ethical challenges in patenting human genes.
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1. DNA

2. Gene Patenting, AM.MED. ASS’N, https://www.ama-assn.org/delivering-care/precision-medicine/

gene-patenting (last visited April 27, 2021).

3. GenePatenting, AM.MED.ASS’N,https://www.ama-assn.org/delivering-care/precision-medicine/ gene-
patenting  (last  visited  April 27, 2021). See also, Ancestry.com, WIKIPEDIA,
https://en.wikipedia.org/wiki/Ancestry.com (last visited April 217, 2021).
AndJamieDucharme,AMajorDrugCompanyNowHasAccessto23andMe’sGeneticData.ShouldYou Be
Concerned?, TIME (Jul. 26, 2018), https://time.com/5349896/23andme-glaxo-smith-kline/.
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1. The convention on biological diversity (CBD)
2. NAGOYA PROTOCOL ON ACESS TO GENETIC RESOURCES AND THE FAIR AND EQUITABLE SHARING
OF BENEFITS ARISING FROM THE UTILIZATION (NAGOYA, 30. OCTOBER, 2010)
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1. DNA
2. WHAT IS DNA? SEE https://www.LIVESINCE.COM/37247-dna.html
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1. BIOETHICS

2. ETHIC

3. See UNESCO, first intergovernmental meeting of experts aimed at finalizing a draft declaration on universal norms

on bioethics.at 3.

4. Equality

5. Justice

6. equity
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8. Human dignity
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2. Common Good of Heritage of Mankind

3. Common Good
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1. Title 35 of the United States Code, which governs all aspects of patent law in the U.S., further clarifies that, “[w]hoever

invents or discovers any new and useful process, machine, manufacture, or composition of matter, or any new and useful

improvement thereof, may obtain a patent therefor, subject to the conditions and requirements of this title. “see.S. Const.

art. 1, 88, cl. 8.U.S.C.A. § 101 (2018).& 35 U.S.C.A. § 154(a)(1) (2015). 19 35 U.S.C.A. § 154(a)(2) (2015).

2. Title 35 of the United States Code

3. General information concerning patents, U.S. PAT. & TRADEMARK OFF. (Oct. 2015), https://www.

uspto.gov/patents-getting-started/general-information-concerning-patents.U.S.C.A. 8§ 101; Patent
Requirements, BITLAW, https://www.bitlaw.com/patent/ requirements.html.
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2. Burger

3. Diamond v. Chakrabarty

4. Association for molecular pathology v. Myriad Genetics, inv. (Myriad 1V), 133, S.CT.2107(2013), PARA.2116-2128.

5. SEE Myriad IV, para.2111 and 2120.
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1. As of February 2018, 23andMe has genotyped over 3,000,000 individuals.

2. Ibid.

3. Ancestry

4. Limited company

5. Lehi

6. Our Story, ANCESTRY.COM, https://www.ancestry.com/corporate/about-ancestry/our-story. 41 Id.
7. Efficient systems
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1. America Invents Act (AIA) of 2011

2. ahuman being in any form

3. a human organism at any stage of development
4. human embryos

5. human fetuses
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3. she-male” human embryos

4. human embryos created with genetic material from more than one embryo

5. ILLEGAL

6. America Invents Act § 33(a) (2011). Also see GOLDEN ET AL., ibid, at 110.

7. EDWARD D. MANZO, AMERICA INVENTS ACT—A GUIDE TO PATENT LITIGATION AND PATENT

PROCEDURE § 4:4 (2018). What is the Human Genome Project? NAT’L HUM. GENOME PROJECT,

https://www.genome.gov/ human-genome-project/What (last visited April 28, 2021). 55 Id.Human Genome Project,

WIKIPEDIA, https://en.wikipedia.org/wiki/Human_Genome_Project. 57 Can genes be patented?, MEDLINEPLUS,

https://ghr.nim.nih.gov/primer/testing/genepatents (last visited April 28, 2021).

8. Myriad
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1. Esteban, Patents at the core: the biotech business, world intellectual property organization,
http://www.wipo.int/sme/en/documents/patents-biotech-fulltext.ntml

2. the American Medical Association (AMA)

3. Myriad iv. para.2111, 2120.

See: association for molecular pathology v. myriad genetics, inc. myriad iv, 133 s. ct 2107(2013), para. 2116.

4. neurodegenerative conditions of the cerebellum

5. hereditary hemochromatosis

6. cystic fibrosis

7. Canavan’s disease

8. Brief in Support of Plaintiffs-Appellees, Ass’n for Molecular Pathology v. U.S. Patent and Trademark Office, 689 F.3d
1303 (Fed. Cir. 2012).
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1. Eric Brodwin, DNA-testing company 23andMe has signed a $300 million deal with a drug giant. Here’s how to delete
your data if that freaks you out, BUS. INSIDER (Jul. 25, 2018), https://www. businessinsider.com/dna-testing-delete-
your-data-23andme-ancestry-2018-7. Chris Isidore, Ancestry.com to be sold for $1.6 billion, CNN BUS. (Oct. 22, 2012),
https://money. cnn.com/2012/10/22/news/companies/ancestry-dot-com/index.html.

2. Decode Genetics

3. Amgen

4. "FinnGen"

5. Privacy Statement from Ancestry.com, ANCESTRY, https://www.ancestry.com/cs/legal/ privacystatement (last
visited Feb. 26, 2021).

The Big Brother Award 2018 in the “Biotechnology” Category goes to the company Ancestry.com and its Subsidiary in
Munich, BIG BROTHER AWARDS, https://bigbrotherawards.de/en/2019/ biotechnology-ancestry_com (last
visited Feb. 26, 2021).
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1. hackers

2. How much is my DNA really worth?, GENOMES.IO (Oct. 7, 2019), https://medium.com/@
Genomesio/how-much-is-my-dna-really-worth-46787ccf585f. SEE GENOMES.IO, Ibid.. AND ALSO, BIG BROTHER
AWARDS, Ibid.

3. Eric Rosenbaum, 5 biggest risks of sharing your DNA with consumer genetic-testing companies, CNBC (Jun. 16,
2018), https://www.cnbc.com/2018/06/16/5-biggest-risks-of-sharing-dna-withconsumer-  genetic-testing-
companies.html; Makena Kelly, MyHeritage breach leaks millions of account details, THE VERGE (Jun. 5, 2018),
https://www.theverge.com/2018/6/5/17430146/dnamyheritage- ancestry-accounts-compromised-hack-breach.
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1. Fishing

2. Eric Brodwin, After you spit into a tube for a DNA test like 23andMe, experts say you shouldn’t assume your data will
stay private forever, BUS. INSIDER (Feb. 16, 2019), https://www.businessinsider. com/privacy-security-risks-
genetic-testing-23andme-ancestry-dna-2019-2.

3. llegal

4. https://www.businessinsider.com/dna-testing-delete-your-data-23andme-ancestry-2018-7. Last accessed 30/4/2025
5. Biometric data
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. Biosecurity

. DNA swab tests

. CIA operatives

Ibid.

. Erin Murphy of New York University’s School of Law

. Ibid.

. the Golden State Killer crimes

8. Ray Sanchez et al., After searching for more than 40 years, authorities say an ex-cop is the Golden State Killer, CNN
(Apr. 27, 2018), https://www.cnn.com/2018/04/25/us/golden-state-Kkillerdevelopment/ index.html. &Tim
Arango et al., To Catch a Killer: A Fake Profile on a DNA Site and a Pristine Sample, N.Y. TIMES (Apr. 27, 2018),
https://www.nytimes.com/2018/04/27/us/golden-state-killer-case-josephdeangelo. html.

9. DeAngelo

10. Genetic Genealogy.”

11. Contra Costa County District

12. the genealogy website GEDmatch

13. Tim Arango et al., To Catch a Killer: A Fake Profile on a DNA Site and a Pristine Sample, N.Y. TIMES (Apr. 27,
2018), https://www.nytimes.com/2018/04/27/us/golden-state-killer-case-josephdeangelo. html.
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1. Ibid.

2. “If you live in the United States and are of European ancestry, there’s a 60% chance you have a third cousin or closer
relative in this database.” Jocelyn Kaiser, We will find you: DNA search used to nab Golden State Killer can home in on
about 60% of white Americans, SCIENCEMAG (Oct. 11, 2018), https://www.sciencemag.org/news/ 2018/10/we-
will-find-you-dna-search-used-nab-golden-state-killer-can-home-about-60 white.

3. https://www.sciencemag.org/news/  2018/10/we-will-find-you-dna-search-used-nab-golden-state-killer-can-
home-about-60-white. Last accessed 2025.

4. We will find you: DNA search used to nab Golden State Killer can home in on about 60% of white Americans,
SCIENCEMAG (Oct. 11, 2018), https://www.sciencemag.org/news/ 2018/10/we-will-find-you-dna-search-used-
nab-golden-state-killer-can-home-about-60-white.

125 Id.

5. ibid.
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1. Ancestry says police requested access to its DNA database, CNET (Feb. 4, 2020),
https://www.cnet.com/news/ancestry-says-police-requested-access-to-its-dna-database/. See also, Moore v. Regents of
Univ. of Cal., 51 Cal. 3d 120 (1990).

2. Moore v. Regents of University of California

. Moore’s spleen

. leukemia

. privacy

. dignity

. “aright in one’s own genetic material

. Colin McFerrin, DNA, Genetic Material, and A Look at Property Rights: Why You May Be Your Brother’s Keeper,
19 TEX. WESLEYAN L. REV. 967, 983 (2013).

9. manufacture
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lymphokines from Moore’s genetic material

1. Colin McFerrin, DNA, Ibid.

2. Greenberg v. Miami Children’s Hospital Research Institute, Inc.

3. Greenberg

4. Miami

5. Canavan’s disease

6. Greenberg v. Miami Children’s Hosp. Research Inst., Inc., 264 F. Supp. 2d 1064, 1068 (S.D. Fla.2003).
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1. The California Supreme Court ... held that the use of the results of medical research inconsistent with the wishes of
the donor was not conversion, because the donor had no property interest at stake after the donation was made. No court
has ever in a reported decision-imposed conversion liability for the use of human cells in medical research. ...the property
right in blood and tissue samples...[evaporate] once the sample is voluntarily given to a third party.

2. the Health Insurance Portability and Accountability Act of 1996 (HIPPA)

3. Strict liability

4. Negligence liability
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