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Abstract

In the Statute of International Criminal Tribunal Court for Rwanda,
article 2, Paragraph 2 some other punishable acts related to genocide are
mentioned. The clause D is about “Attempt to commit genocide”. The
judicial precedence in this court shows that those who attempted without any
physical element in their cases were punished just because of the existence
of a mental element. This case is really similar to the TAJARRI concept in
Islamic jurisprudence. Regardless of describing and comparing the notions
of crime and sin, both “TAJARRI” and “attempt to commit genocide” are
common in lack of the physical elements of the crime or sin. Here in this
article we try to have a comparative study of these two concepts which is a
totally new idea in legal and Jurisprudential literature, and will refer to the
opinions and views of Foghaha(Muslim Jurists) and to the documents and
practice of the international criminal courts. According to the international
law, Genocide is the worst crime in humanity and there is a subtle similarity
between attempt to commit genocide and TAJARRILThe concept of
TAJARRI in Islamic jurisprudence can be used to clarify some uncertainties
in international law.

Key words: Mental Element, Tajarri, Mens Rea, International Crimes,
International Criminal Court.
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1.International Criminal Tribunal for Rwanda (ICTR).
2.International Criminal Tribunal for Former Yugoslavia (ICTY).
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1. Genocide.
2. Crimes against humanity.
3. War crimes.
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1. Intent.

2.Convention on the Prevention and Punishment of the Crime of Genocide, adopted by
Resolution 260 (I11) A of the United Nations.

3.Charter of the International Military Tribunal, Annexed to Agreement for the Prosecution
and Punishment of the Major War Criminals of the European Axis (adopted & August
1945).

4.Charter of the International (Military Tribunal for the far East (adopted 19 January 1946
amended 20 April 1946) TIAS 1589, 4 Bevans 20 (Tokyo Charter).
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1. Control Council Law.

2.Control council law No 10: punishment of persons guilty of war crimes, crimes against
peace and against Humanity (adopted 20 December 1945) in official gazette of the control
council for Germany, No 3, Berlin, 31 January 1940, 50-5 (control council law No 20).

3. ICTY.

4. ICTR.

5.Statute of the international criminal tribunal for the former Yugoslavia, adopted 25 May
1993, annexed to UNSC Res 827 (25 May 1993) UN Doc S/RES/827 (ICTY statute);
statute of the international criminal Tribunal for Rwanda, adopted 8 November 1994,
annexed to UNSC RES 955 (8 November 1999) UN Doc S/RES/955 (ICTR Statute).

6.International law commission, Draft code of crimes against the peace and security of
Mankind with commentaries' in report of the international law commission to the general
assembly on the work of its forty-eighth session, (6 may — 26 July 1996) UN Doc A/51/20.
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1. Satzger.
2. Continental.
3. Anglo-American.

¥

L}

B

h'a/.;(M&;"




*

i P prdo s

-

-

¥ 2509

53 dodizme Ol | 55 QLIS i 1 (glode Al oo OS5 ,) Ddeze Sl ol (slaasy
- oS Ak y Az blan OT 5 Sl ol o)Lal |25 5 35 e 1 515 (el 4 casT
ool 05 8 0T A5 5 0ded slaady;y (ilus sl 5 ol Slail o8 oSG s 05 5
5 ln 505,80 (63515 61 05 £ 0T (5l duwfv 5B S “;“«s‘
o sphn IS 1 dly Sl ol F 4w T pl 53 5550 i OT Okl 155 5 sl
4315 (S35 sl Cal 135 s p 05550 i x5 L 4T ol 0T Olis
Sl 5 6503 e g 0Ll 55 (288 e 4 B i s 0o o gl 8
Sl s ol 4 Ol o ol 53 sl 3 3 HelS ¢ gl Jlasl (g 3 o (5355
3 03 5 A s s 5k G J b 53 eens pl 5l gl 3 (68 sl A ghe oS
ol Ol 1y Ll Bl b 5 ol 2y S35 250l s 4 Wlol 87 oDl (e

Ll 23S o OT 1 g5 41 ¢35 03 90

O F GP> g g B gh> pLl awlio O

e | S 5 eIl (6,8 Ol s anliwlal (¥4) o3le i 48 &S 45, Kkes
1)l domte il 5 ad 8 Ll 55 1y 0,8 S0y g okes sk (e 93 (S gine
2 S ol 4 8 515 5l 500 b g Ao 3 ge LIS pi> il 1 45T s e
33 2 03 (o) i pyhn (g p el 53 0T CuS 5 Sl g Jlo 5 il
-t GAS Ol s sl (F4) a3le )3 552 50 oS 5 B 0315 0 g0 (o (352 s
S oL 53 Godls ¢ il anlllas 1 b Ol 65,8 513 Jowt 5 4 525 3 g0 Mo
A Ml (5,87 0> sl (1) 03le 53 &5 2 p ggie S5 W 55 ) st &
23503 &S s
P S pllii -0

3 b g g i Jd dglar 53 48T (Ll 5 o)l (S 93 (g gl 53 ¥
oL 53 .3 55 sloml (J i plbai 53 (ol 55 Aol | ilisee Sl y3 35,8 0 Eosl
e T G g 5345 3 el 1 b a5 e Ol o0 (e GsR e
2 f ool 0T wcdis b sVl o olge b



Direct intent V""'“““ NWEYIR|

¥

Oblique intent (e & L8 Y
Recklessness Y oY
' Negligence clas F

Aad (goins JSE (ol ST g 4 oo b s ad 5 Sai (B e )3
d&ngﬁ‘\_a‘w‘aw\.&%um&‘l’%)JMQ(&L&O{))&J‘)‘;‘))

?«/.;(M&;"ﬁ‘}h%zw

okt 56 am 3 55 SVl s sl

i B oL g3 53 1 b Caliies Sl ys G5 5 (52 658 b gl )
A o e

(sl 455 s e2d) Jgl 455 S s g )

((‘5"‘*)5(’1‘3:”’\"”5)(”“?)";35‘)“'*

(Jozoen Cois gw) b g i Las Y

::ﬁ@r@msjaqgvp&,

025 amga ooy b GV o)

(Finnin, 2012: 328) 03 35 4> 520 JJs 4 sYle oY

(‘l—ﬁ?@\—?ﬁﬂdj—iﬁu—isvéjﬁf}‘ﬁmﬁg;ﬁ’(‘Uﬁifﬁﬁﬁcﬂ
Gy oL 53 i ol Ly el o glite (5500 ek ity o5 B o i 5 G g
(I0id) .ol 5SS 5 Caliden Gla )5S 53 s a8 Sl B¢ b8
B> ol 59 Guis ¥

13 IS o s Ol oo (Bt plLaS 5> b Caliies Sl > Sl 61

(Finnin, 2012: 239) .3 a3 oo 5

1.Sarah Finnin, Mental elements under Article 30 of the Rome statute of the international
criminal court: A comparative Analysis, ICLQ Vol 61 April 2012, P 328.
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Advertent negligence.
Negligence.
Unconscious.
Inadvertent negligence.
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Direct intent.

US model pend code 8 2.02 (2) (a) (i).
Criminal code Act 1995 (Australia)s 5.2 (1).
US model pend code 8 2.02 (2) (a) (i).
Criminal code AC. 1995 (Australia) s5.2 (1).
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1. Knowingly.
2. Intentionally.
3. US model penal code 8 2.02 (2) (b) (ii).
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Recklessness.
2. Conditional intent.
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3.Prosecutor V stakic' (Judgment) 1T-97-24-T, Tch 11 (31 July 2003) para 642.
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1. Lubanga case.

2.Prosecutor V Lubanga pyilo (confirmation Decision) ICC/01/04-01/06, PT ch | (29 January
2007) art in 438 (lubange confirmation).

3. Substantial risk.
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