N
A
NN
2D

T

S ps (M&}’J:y

&
A/
*

gt

(4 utj

L]

—dx.d01.07g/10.22091/C51W.2021.6749.2042-70-5- : ¥~ uf/i—(/

A Comparative Study of the Legal Nature of the Power
to Delivery Requirement in the Law of Iran, France and

Imamiyah Jurisprudence
Seyed Amir Mahdi Amin!
Received: 25/03/2021; Accepted: 11/09/2021  Seyed Hasan Shobeiri Zanjani?

Abstract

Power over the performance of obligation in the law of obligations in
general, and power to deliver the object of sale in the contract of sale in
particular, are conditions for the absolute validity of transactions. But there
is a disagreement relating to its nature whether this power is a characteristic
of the obligor or regardless of the personal abilities of the obligor, it is one
of the conditions of the subject of obligation, and taking over and delivery
by the obligor, the obligee or a third party is sufficient? From one point of
view, according to the rules of sale contract in the Civil Code, "power over
the conceder of the seller" is one of the characteristics of the seller.
However, the personal inability of the obligor does not render the contract
null and "power to flIfill the obligation" is the same as "the power of a
conventional individual to fulfill the obligation". Another view is that the
power to fulfill the obligation is a condition of the subject of the obligation
and not of the characteristics and conditions of the parties to the contract.
Each of these two theories has its advocates in the legal systems of Iran,
France and Imamiyah jurisprudence. This article aims at comprehensively
reviewing the laws, legal evidence and doctrines of the proponents of these
two theories, using a descriptive-analytical method based on library tools. It
is concluded that the condition of power over the performance of an
obligatione in all three legal systems in question, in the sense of the ability to
perform the obligation, depends on the status and state of the obligation, not
the ability of the obligor.

Key Words: Power of Performance, Excuse of Delivery, Characteristic of
the Obligee, Subject of the Obligation.
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1- Impossibility of performance: The impossibility of carrying out a contract, which occurs,
for example, when it relates to subject matter that does not exist. ... (e. g. if X agrees to sell
Y a horse that, unknown to either, is already dead) the contract is void for mistake.
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1- Art. 1128: Sont nécessaires a la validité d” un Contrat:
1% Le consentement des parties;
2" Leur Capacité de contracter;
3% Un cotenu licite et certain.
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