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Abstract

Contractual liability in the strict sense of the word is the obligation to
compensate for damages arised from breach of contract. The main question
is about the nature and basis of this obligation. Shall we consider it as a form
of compliance of the contract; meaning that promisor has to give the
equivalent of the contract to aggrieved party and perform the contract
indirectly; or shall it be considered a separate nature of the contract and as a
compensation which is imposed by the law? In the past, western legal
systems; specially in France, contended that the claim to compensate for
damages is an alternative to the contractual obligation and presumed specific
performance. But this view changed, so today, contractual liability like non-
contractual liability is considered as a compensatory function, and its basis is
considered to be in breach of the contractual obligation so it is separated
from the main obligation of the contract. This different view leads to
different effects; particularly it denies the the distinction between contractual
and non-contractual liability and causes the unification of civil liability. This
view corresponds to Islamic law rudiments. It seems that in the Iranian legal
system- emanating from Islamic Law, both contractual and non-contractual
liability have a same nature and subsequently there is no duality in civil
liability. In the present study, we have tried to examine this issue in the
Islamic and French law. An interpretion of Article 221 of Civil Code
concludes our perspective on Iranian law.

Key words: Breach of Contract, Contractual Liability, Unity of Contractual
and Non-contractual Fault, Article 221 of Civil Code.
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3. Sourdat,A, Traité général de la responsabilité ou de I’action en dommages-intéréts en

dehors des contrats, 1852.
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1 .Art, 1149: “Les dommages et intéréts dus au créancier sont, en général, de la perte qu'il a
faite et du gain dont il a été privé, sauf les exceptions et modifications ci-apres”.
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1 Inexécution du contrat
2 La réparation de préjudice de I’inexécution du contrat
3 La résponsabilit extracontractuelle
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1- Art.1142 : “ Toute obligation de faire ou de ne pas faire se résout en dommages intérét, en
cas d’inexécution de la part du débiteur”.
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