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Abstract

The concept of good faith is recognized in many legal systems and entails significant
implications. It has received particular attention and influence in German and English law across
various fields. The liability of non-owner possessors (in both legal and material terms) represents
one of the most important areas. This paper aims to examine the possibility of the impact of good
faith on the liability of non-owner possessors regarding damages caused to the subject of
possession, as well as the quality of this impact, through a library-based comparative analysis. In
German and English law, the recognition of the concept of good faith and the emphasis on
attributing damages to the conduct of the possessor to recognize their liability, alongside the
influence of good faith in establishing this attribution, have allowed the good faith of the
possessor to eliminate or mitigate their liability in both tortious (obligatory) and contractual
contexts. However, in domestic law, the influence of jurisprudence and the scope of the concepts
of usurpation and quasi-usurpation, particularly in cases of material possessions, limits the support
for a possessor acting in good faith, and it seems that the solution to protecting a possessor acting
in good faith lies in distinguishing between the usurper and the quasi-usurper. On the other hand,
in legal possessions, the attribution of damages to the conduct of the possessor receives more
importance, and to some extent, the situation is similar to German and English law.

Keywords: Non-Owner Possessor Liability, Good Faith, Material Possession, Legal
Possession, Damages.

Received: 2023/06/17 ; Revised: 2023/12/11 ; Accepted: 2023/12/25 ; Published online: 2023/12/27

How To Cite: Hosseini, Seyyed Ahmad; Mohaghegh Damad,Seyyed Mostafa; Isaee Tafreshi, Mohammad
(1402). The Role of Good Faith in the Liability of Non-Owner Possessor through a Comparative Study
in German, English, and Iranian Law, Comparative Study on Islamic and Western Law, 10(4), 1-24.
doi.org/10.22091/CSIW.2024.9584.2430

Published by: University of Qom © The Author(s) Article type: Research



VoY FA gy Foflad 3+ 0ygd ampd g pMul B> ks iy | Y

Sl axliae U g Jlo B pio Cod giano 43 Cadpud udd
O 9 el ¢ bodT G o> 40

T iy s doee Dol G chlaandus ¢ s dosldew

ahmadhosseini.1390@gmail.com . ywyte Cuy 5 olKiiils (g 01Kl ( pogeas i (8D (Somitild |
mostafa.ahmadabadi@gmail.com . Jytue stugg) tie daed olKasl> (5o 018515 ¢ g 3o 05, dliwl "
tafreshi27 @gmail.com . ywyto Cop 5 olKizil (Ggi 03523l  poguas: (g 0g)3 Slul ©

oS>
ozl 3t o B 0 gl oo SBT 50 -l om0 (i (SLaplss 31 (6ol 33 S g
ol e 3 S SIS akises glaaine 55 50l (Glosu s a5 e ) 42 eSS 5 OLeIT B 53
oL el (2O Jllis ol s el ((0le 5 (B Dbl 3l o) b Jlo 5 puate S gins 55 it
033l5 Shlas b abayly 53 8 Jlo b jumte Cod e 55 b im0 OISl b ey 5 ks s 1 40 (SllleS
S B St psgdany a5 (SOl 5 Ol By 258 w135 36 () kS 5 5 500 e
ol ey ol ) Sl 53 S 30 U3 (55 (L gt (810 B aate I8 4 ol Sl 3]
Ol JB 55 1 55 (65 Codsis ualS Ly Gl sy il B 5 (ola Db i 5 5 puate S b
o S5 3 g a0l Comany 5 4 ) (52 3B 15 B 53 Lol 13 S0l )3 Cliams 5 (5,63
S mlem LSl oy oo a5 4 53500 Sl Syl e 3] 0l aS(53le b sl 3 B ol Zisly
b,z j34S Jb)o .w\ww&r&ﬁyuﬁl ol jase & S8 Cuitpm b Ozt
5oLl Gy alins Cuniny (350 U5 5 4l el iy O juate el a4 Sllus Olul ¢ dgi-

ol S

NCTS VWS 0 S YO0 ST PR JO0S JGIR EPSIE JULPRGI e | 1.3 1 YW 4

ARG HEEFI AL D AN S IR DA RN RS WP FAL S R A O P
s 53 Cd i (i (V4 Y) dames o 8,8 Sl ¢ il ol lals Gimes ol (o 1allde ol 4y sl
YEN OV s Ol Gl i sty <Ol pl 5 el QLT B 3 ks andllan b b Lo 3 oo
doi.org/10.22091/CSIW.2024.9584.2430
(g 1llie g5 OBdiwss © 03 oy 140



Y ddllaoly b Jlo chpuato Calgtune 3 Cacyuss 55

Aosle
(Mackaay, Leblanc, 2003: 1) .l a5 3550 5 0o 52 s st Sapllaii] (6 luns 13 Loy
ol Sy Lilo3 505 Lol (Gjoni, Peto, 2017: 292) 2 4SSl (Slolbil g Sy Coport]
Ot S 0l 4 QLT G 258 o g ot 815 5 ol s dlos] 5 3l
L5 odle o ol e sl 5B i (Sl (SIS 8 canlegs  Bod> L;LasstEJ ol gl gliacl
o3l gl 5 iae gy siS (641 ol sie 4 (Mackaay, Leblanc, 2003: 5) 5 5 (5 gl )5S ol (B
o) laelsls sde 4 L bilanils s pehe x5 Bl 5> oms 4538 b yme atig (Bshm
b S 5 e a3 (I 0T 18 5 (931,18 oy 03 5 Lls Sl 42 o0l a5 58S
D i Sl e g a2 pl Aale Q5 e S plaaize) dlonr3l i 5 e ol ples s
Glods a3 55 e IS By 3 .l B 350 Jls as 035 Shlwd 4o S b Js
Lalgy o o an 51 5 5 Cimm ool Gy b Cudllies 4, (Dimatteo, Hogg, 2016: 196-198)
Sl 5 o G anmgly Aoy Sl Cdfpmm oy o 0l 0l Jilde 5o Lol tbilaals 5, 013
(EWin, 2015: 6) oy, o 18 i) 5 o S5 53 o oSl 5 e 093 e
it ) 03 258 45 i 43 s eSO G i 3 S oo s (i 4 QLIS i e 5
G35 (B Plows b 03,50 5 4ty 5 Comd ool By 25 ol a5 B LnolSols (g 51 55
(Markesins , Unberath, Johnston, 2006: 19) .l 63, olias a1y (63550 50 a0l o 2
b Gl e 4 ol Lol oS3 Sy 36 AL 5o oS plaeie ) o]
250 b e 02 Ol G333 Ll L i |y O e 528 S Jbo 4 03y Sl
aS Wlos sas Lesl adaly ool 53 (YOR A0 (olilys b sLins) 5 p .Gl odls ey
G 5 Ol ol (B 5te (YN0 S (sl (8 sl B 5 Jool S L
a0 a5 (10 WWAY (g dnn) GLISG i3l (S bl s O ol ol Sl 0 5 o0 2D
Sis ilgd an Jolg o aS Jomal 51 KD 03 503 Loal 5 atdls (6 i kel Jgmaes |y Cdpunm
O ae s Jpmme aSWLlod 503 )Ll B i (Gl S el ity Glan]
G a3 (Bl ) Ly Ll (VY 1Y AY ool s (518D ol i SNl ey
gosn Jo 403y Sl 4 S b Lo 3ot sl s 35053 et (Sl s oS30
A b oBUSS 6 al o)l cpl sl 0dls ALl IS YT 18 5 Sy ety B3 3 oS
Sy S Gsi JLSaly ) o Ol ol 5 et LT B g 53 idss (glantlas L 5 il
2 S iy 5 By b ) 1) iy ) o sl anlllan 3550 2
A Sl gy s SIS B 5 598U (LSl 5l esliiad oSl a4 (8 Jle



YPY YA Ll Fojlads Vv oged wyd g pMul B> Bl g | ¥

BEYCECE-SW Py WACHIN [ GURE JVSITCN R G SO L WPV P TR CRNC O
AL ol e ome (Lo g

- DY JURU:I VS -2 L;LarLB)J QLI s> 2 a8 a3 oo oL Wb pun s 4 S
O (Slans 4y 1) Sy O35 50 2005 3 (S olonms 03 S o35 (390 i 3l wilo 5 ol
o O g 53 G mas Joale el O 5 S Cuils Sl 3 oMbl 5 ol Al
e S L )3 13550 58 o Lo 53 4y ol LS5 (3050 o g oSl 45
aslsy anllans)se Bs i slaplls ) oale Dbzl 26 o s 35 Cd . Js ooy 2
D3 b dals oLl e a b eyl Al g 53 Gl g A 4 £33 Somneyd 358 o0
Sl s el Clan L5 33,8 oo oy (668 Oloio 5 (313513 a8l 53 31 S s Cmeno o
S 3 kil

3o Ol jf (ol Clgiano 53 Co s 155 )

e i gin bl § 50 Jlo ay 03y Shls 5150 S e pe 3 g5 S8
5 i s e 4y Lol (ole s 4l ol i e 3 (55 (5l 3o 4y b0 23,5 o
.ul{qf.a;ﬂg})u);wﬁbngx\Qjﬂgﬁ&wl&gﬂ&gwuﬁi}g
o s Gl S oS pled sis Co 3 Ll (2 1\ YRY sls5 - 5 Rahmatian, 2010: 208-211)
Carig by paiomn g dy dald] 55 s 5 oS 0e Sl 93w (B3 035 (69 4 gi0 Db
35 gt o)L )5S de Sl gin b 355 1 3 andllae 550 (5o 508 B30

ool ggis .)-)

4 s OLIT 3y )3 (548 Oloio I3 0,0 33l lr > STl 3l oo (el S5 o,
Sl LS Ll (Markesins, 2002: 36) 3313, 1y (5,505 o 4 03505 Shlud- b o aie 50l
e 555 (AAR) 63l S 8l IS s ol Olioe b asl 33 15 oo 3 ate oy
alge (65 Bl Uy 5 Al O a3y 355 s 3l il SULe ST 0350 05 ' LJT
100 (A4 0) 03Ls )3 s 355 35l Jlo ) by 51 53 Sl Sl A gt B uaie 355
by o 5l o) S giame S Cipmim SL15 3551 o0 Cows 401y oo 4SSl 5 e ate ST (V)

1. The possessor is, from the date when litigation is pending on, liable to the owner for the damage that
occurs because as a result of the possessor’s fault the thing deteriorates, is destroyed, or for another
reason he cannot return it.
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1. (1) If the possessor, when he obtained possession, was not in good faith, he is liable to the owner
starting from the date of the acquisition under sections 987 and 989. If the possessor later discovers
that he is not entitled to possession, he is liable in the same way from the date when he obtained the
knowledge on. (2) This does not affect a more extensive liability of the possessor for default.

2. (1) Where the possessor derives the right to possession from an indirect possessor, the provision of
section 990 with regard to emoluments applies only if the requirements of section 990 are also satisfied
by the indirect possessor or litigation is pending against the indirect possessor. (2) If the possessor, on
gaining possession, was in good faith, he is nevertheless responsible to the owner for the damage set
out in section 989 starting from the date of the acquisition to the extent that he is liable to the indirect
POSSESSOr.

3. (1) The innkeeper may only be released from liability in advance to the extent that the sum involved
exceeds the applicable maximum amount under section 702 (1). Nor may the innkeeper be released
from liability even to this extent in the case that the loss, destruction or damage was caused
intentionally or with gross negligence by the innkeeper or the helpers of the innkeeper or that it
involves things whose acceptance for safekeeping the innkeeper refused contrary to the provisions of
section 702 (3).

(2) The release is only effective if the declaration of the guest has been issued in writing and if it does not
include any other provisions.
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1. The finder is responsible only for intent and gross negligence

2. disenrichment

3. (1) The duty to make restitution extends to emoluments taken as well as to whatever the recipient
acquires by reason of a right acquired or in compensation for destruction, damage or deprivation of the
object obtained. (2) If restitution is not possible due to the quality of the benefit obtained, or if the
recipient is for another reason unable to make restitution, then he must compensate for its value.
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(3) The liability to undertake restitution or to reimburse the value is excluded to the extent that the
recipient is no longer enriched. (4) From the time when the action is pending onwards, the recipient is
liable under the general provisions of law.
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1. ... If, in the case of carriage in a military aircraft, luggage or other goods carrying or carrying the
carriage are destroyed or damaged by an accident, the holder of the aircraft shall be obliged to take the
to compensate for any damage caused. The liability shall be limited to a maximum amount of 1,700
euros for each transport, unless the damage has been caused intentionally or by gross negligence by the
holder or his people in the execution of their directions. (3) § § 40 and 45 (3) as well as § § 48 and 49
shall apply accordingly. (4) Liability shall not be excluded or limited in advance by agreement

2. conversion

3. (1) This section applies where a distribution, or part of one, made by a company to one of its members
is made in contravention of this Part. (2) If at the time of the distribution the member knows or has
reasonable grounds
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for believing that it is so made, he is liable— (a) to repay it (or that part of it, as the case may be) to the
company, or (b) in the case of a distribution made otherwise than in cash, to pay the company a sum
equal to the value of the distribution (or part) at that time. (3) This is without prejudice to any
obligation imposed apart from this section on a member of a company to repay a distribution
unlawfully made to him. (4) This section does not apply in relation to— (a) financial assistance given
by a company in contravention of section 678 or 679, or (b) any payment made by a company in
respect of the redemption or purchase by the company of shares in itself.
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1. (1) If the recipient, at the time of receipt, knows of the defect in the legal basis or if he learns of it later,
then he is obliged to make restitution from the moment of receipt or of obtaining knowledge of the
defect to make restitution as if the claim for restitution had been pending from this time on. (2) If the
recipient, in accepting the performance, violates a statutory prohibition or public policy, then he is
likewise under the same obligation from receipt of payment onwards.
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1. (1) A donee of a power of attorney who acts in pursuance Protection of the power at a time when it has
been revoked shall not, by of donee and reason of the revocation, incur any liability (either to the donor
third persons where power or to any other person) if at that time he did not know that the of attorney
power had been revoked.
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1. (1). The powers given by this Act to any person, and the covenants, provisions, stipulations, and words
which under this Act are to be deemed to be included or implied in any instrument, or are by this Act
made applicable to any contract for sale or other transaction, are and shall be deemed in law proper
powers, covenants, provisions, stipulations, and words, to be given by or to be contained in any such
instrument... .
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