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Abstract

The free passage of transit goods and not creating obstacles in international trade are
accepted principles in the field of world trade; However, based on this principle of
agreement, the exception of the observance of intellectual property rights has been
proposed in numerous international conventions and national and regional systems. The
critics of this exception have criticized the inspection of goods in transit by citing the
principle of territorial protection, and the supporters have included a new legal support for
this exception with a new interpretation of the aforementioned principle and pointing to the
lack of international enforcement of intellectual property rights. The problem ahead in this
research is to examine the evolution of the control of transit goods in national, regional and
international documents, which with the analytical-descriptive method and with a library
approach in three parts, examines different legal positions and finally draws a conclusion. It
seems that although, except in the European Union, where some intellectual issues, the
control of transportation is considered as a personal right, but based on the principle of
territorial protection, it is possible to comment on the justification of the inspection of
goods in transit and based on discretion Governments accepted this authority based on
public interests and the domestic market, and even the non-proliferation of imitation and
counterfeit goods.
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3. Doctrine of the exhaustion rights in the intellectual property regime
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2. A Party may adopt or maintain procedures with respect to suspect in-transit goods or in other situations
where the goods are under customs control under which: (a) its customs authorities may act upon their
own initiative to suspend the release of, or to detain, suspect goods; and (b) where appropriate, a right
holder may request its competent authorities to suspend the release of, or to detain, suspect goods.
3. Ex officio
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1. https://www.wto.org/english/docs_e/legal_e/gatt47_01_e.htm

2. Members shall, in conformity with the provisions set out below, adopt procedures13 to enable a right
holder, who has valid grounds for suspecting that the importation of counterfeit trademark or pirated
copyright goodsmay take place, to lodge an application in writing with competent authorities,
administrative or judicial, for the suspension by the customs authorities of the release into free
circulation of such goods.

3. It is understood that there shall be no obligation to apply such procedures to imports of goods put on
the market in another country by or with the consent of the right holder, or to goods in transit.
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1. Council Regulation (EEC) No 3842/86 of 1 December 1986 laying down measures to prohibit the

release for free circulation of counterfeit goods
QL‘U"‘}WC)I’JMJAJLSJ”AJ;;’A‘)BTY

3. Council Regulation (EC) No 3295/94 of 22 December 1994 laying down measures to prohibit the
release for free circulation, export, re-export or entry for a suspensive procedure of counterfeit and
pirated goods

4. Council Regulation (EC) No 1383/2003 of 22 July 2003 concerning customs action against goods
suspected of infringing certain intellectual property rights and the measures to be taken against goods
found to have infringed such rights

5. Ex officio

6. Regulation (EU) No 608/2013 of the European Parliament and of the Council of 12 June 2013
concerning customs enforcement of intellectual property rights and repealing Council Regulation (EC)
No 1383/2003

7. The Polo/Lauren Company LP v PT. Dwidua Langgeng Pratama International Freight Forwarders



VoY Y ey Folad N o0 wyd g pMhul B> ke iy | Yo e

Ol N oliad slaa 5 50 5 Sl b gl 4ol s Sy aball ) 48 Sl 03505 RS slaay s
Je lesly 51l 50058 pslo gl apslowsl 55 (6,805 aliab ST w8l Al 55 sl
DI o ulei ol 5 b w03 e

ol CoadMe L e sl ) (gl sames ((Montex Holdings v Diesel SpA) \oJJ)J.; 33
U osaS absl bl 5l pee bos o8 g el 5 b o)l 4ot 3l 8 (5,545 55 (DIESEL)
Cole 3y e S pde Cle o dais 5l glay iS5l g 03 (DIESEL) (5 s uodle
Sl 53 a0 Ly il )53 5588 ol (gl oMo 58 o 3550 LT 5588 53 5 558
fa5 I3 S Cidg (6)las Cudle Gsi ki Sl 4 dsesms ) olJTolS3ls 31 (DIESEL SPA)
AL a0 1y 6y VIS B Conls sy s o 4 LT ool a8 55 b e 51 Lo
133 0337 e Jol b OLaITalS5ls g 0 (5o oMo B b plals Sl o
S 315 o a8 2503 3ol b gl (628005 s 51 pin L elSls l eyl 20 903 50 5o
Ol 3l adsamms s a8 uoles SUSN Galss ST s iy () odle (i adls il 5
3350 935S 5 B ol st S| Sosslear 53,5 o T 53 e sk ) bl p5ks
Ll ol oS ol S5 ey 23N el |y o B Sl 5o el cdas £y ol
et S sl e

ALl olel sl an aarly 0L o er i 53 Fails (slaslSals 3 Sy 3 (6,5 ks 5
9 Pl i pemme LB Gles i iz 2 35 (6505 Sl oS3l PVl Iy ol
oo el anly Nl TAFTYA0 ol el sws 4 amg Ly ol Lol

1. (Case C-281/05, November 9 2006)
el 035 L5l (55l CaaBle (58 0 03lo ¥ iy L5 5) (65013 Ol s s .Y
The following, inter alia, may be prohibited under paragraphs 1 and 2:
(a) affixing the sign to the goods or to the packaging thereof;
(b) offering the goods, or putting them on the market or stocking them for these purposes under that sign,
or offering or supplying services thereunder;
(c) importing or exporting the goods under the sign;
(d) using the sign on business papers and in advertising.

Class International BV v Beecham Group plc (Case ol s,y 55 L)l (6 amSals ol o 5 J¥nal gl Y
.l 034 C-405/03, October 18 2005)

4. Sisvel SpA v Sosecal (311378/KG ZA 08-617, July 18 2008)

5. Article 6 (2)(b)

The law in force in the Member State within the territory of which the goods are placed in one of the
situations referred to in Article 1 (1) (a) shall apply as regards:

(b) reaching the decision to be taken by that authority. In the absence of Community rules in this regard,
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the criteria to be used in reaching that decision shall be the same as those used to determine whether
goods produced in the Member State concerned infringe the rights of the holder. Reasons shall be
given for decisions adopted by the competent authority.

1. Production fiction

2. Koninklijke Philips Electronics nv v Lucheng Meijing Industrial Company Ltd, November 4 2009

3. REGULATION (EU) No 952/2013 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 9 October 2013 laying down the Union Customs Code

4. Goods brought into the customs territory of the Union shall, from the time of their entry, be subject to
customs supervision and may be subject to customs controls. Where applicable, they shall be subject to
such prohibitions and restrictions as are justified on grounds of, inter alia, public morality, public policy or
public security, the protection of the health and life of humans, animals or plants, the protection of the
environment, the protection of national treasures possessing artistic, historic or archaeological value and
the protection of industrial or commercial property, including controls on drug precursors, goods
infringing certain intellectual property rights and cash, as well as to the implementation of fishery
conservation and management measures and of commercial policy measures.
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1. See: Maria Kivi, Mannila, Regulation 608/2013 in the Light of Case Law and Former Regulation
1383/2003 — An Improvement for Right-Holders? (Vienna), 2018

2. Ex officio

3. Regulation (EU) 2017/1001 of the European Parliament and of the Council of 14 June 2017 on the
European Union trade mark

4. Without prejudice to the rights of proprietors acquired before the filing date or the priority date of the
EU trade mark, the proprietor of that EU trade mark shall also be entitled to prevent all third parties
from bringing goods, in the course of trade, into the Union without being released for free circulation
there, where such goods, including packaging, come from third countries and bear without
authorization a trade mark which is identical with the EU trade mark registered in respect of such
goods, or which cannot be distinguished in its essential aspects from that trade mark.

The entitlement of the proprietor of an EU trade mark pursuant to the first subparagraph shall lapse if,
during the proceedings to determine whether the EU trade mark has been infringed, initiated in
accordance with Regulation (EU) No 608/2013, evidence is provided by the declarant or the holder of
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the goods that the proprietor of the EU trade mark is not entitled to prohibit the placing of the goods on
the market in the country of final destination.
1. Raul Oviedo S.R.L. case 11915, Criminal Cassation Court, Section 111, 9" June, 2010
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1. Gramophone Company of India Ltd vs Birendra Bahadur Pandey & Ors on 21 February, 1984
2. Philip Morris Products SA v Ong Kien Hoe & Ors [2009] 4 MLJ 727

3. risk

4. Decree Law No 556, Article 9/2(c), Article 61/c, Article 77

5. Turkish Customs Legislation, Article 3/15(b)
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